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I.
Introduction To Course, Its Materials and Its Instructor


A.
Welcome by and Introduction to Mr. Matsen and his Background.


B.
“Let’s see where we are with the English language”.


C.
Brief Review of Teaching Methodology.


D.
Course Content and Materials.


E.
Course Objectives.

II.
Brief Review of the American Form of Government


A.
Brief Historical Review



1.
Introduction

a.
Rapid change has been the rule, not the exception, during the course of American history.  

b.
Great diversity of religion, nationalities and socio-economic groups.

c.
Also great diversity in political organization of the various colonies who were entirely separate units under English rule.  Some had governors appointed by the King or were royal provinces.  Others were politically controlled by royal grants to a proprietor or group of proprietors.  Still others operated under Charters which generally gave them more freedom from government control than any of the other forms.  

d.
Each colony had its own independent history and generally autonomous existence leading up to the Revolution.  

2.
Colonization

a.
Settlers and immigrants came to America to claim their own land, to improve their social and economic lives and standard of living and to gain and promote religious freedom.

b.
They brought with them and implemented a strong, Puritan work ethic, religious values, strong sense of right and wrong and personal integrity, strong values for property and property rights and a strong and evolving commitment to the sanctity of individual human rights.  

3.
The Revolution 

a.
Events that triggered the American Revolution and the accompanying war were based for the most part on certain measures and policies implemented by Britain to attempt to solve three of the major problems of the mid-18th Century:

1.
The need for additional revenue, a substantial portion of which was to be supplied by the Colonies.

2.
The demand for enforcement of commercial regulations by British merchants who wanted to preserve colonial markets and sources of supply.

3.
The difficulty of controlling new territories involving administration, land organization and protection against Indians.  

b.
The Colonists found these measures oppressive and a denial of their liberties and, accordingly, the First Continental Congress was convened in Philadelphia in 1774.  It was comprised of 55 delegates from among almost all 13 colonies and it was a preview of unity and commitment among the colonies and of the war with England.  The Colonists were anxious to affirm their enjoyment of rights that the English had under case law and under the English Bill of Rights of 1689.  From this time forward, there was always a convening public body devoted to the common cause of the colonies.  This First Continental Congress demanded that Britain cease its interference in matters of taxation and internal policy.

4.
The Declaration of Independence


By 1775, when the Second Continental Congress met, fighting between the Colonists and the British had already started.  In spite of its somewhat suspect status, the Continental Congress assumed authority over the colonies as a whole and instigated preparations for war.  Because of the strong reluctance to break with England, independence was not declared until July of 1776.  The Declaration of Independence, authored by Thomas Jefferson, set forth the Colonists’ grievances and reflected the strong influence of various theories of natural law upon which the conflict with Great Britain was justified.  The Declaration did not unite the colonies, but served to sever ties with England.  

5.
The Revolutionary War


The War for America’s Independence began in 1776 and lasted 7 long years.  The English had the advantage of better trained troops and officers, better weapons and financial resources and a dominating Navy.  However, Great Britain faced the daunting task of fighting a war thousands of miles across the sea from its home base in somewhat unfamiliar terrain and living conditions.  The Colonists were lead by General George Washington who, although not a brilliant military tactician, had tremendous strength of character, perseverance and vision and was able to miraculously hold together the Continental Army (the Army of the Colonists) until they achieved final victory.  The Revolutionary War was in some respects almost a civil war because a large portion (although a minority) of the Colonists remained loyal to England and supported and even fought for the British.  

Some of the American military success was directly attributed to guerilla warfare and unconventional fighting techniques that confused, surprised and frustrated the British.  Washington’s leadership, perseverance and magnanimous character were all indispensable to the American victory.  But, ultimately, the decisive factor came in the form of aid from other European countries, principally and specifically the French Naval Force, which was able to cut off and surround the main contingent of the British Army at the Battle of Yorktown in New York.  The defeat of the British at Yorktown for all intents and purposes signaled the end of the War, though the formal treaty terminating the conflict and legitimizing the new American nation-state did not occur until two years later in 1783.  Although there were atrocities committed on both sides and many unfortunate incidents of violations of human rights, the fact remains that the American Revolution was exceedingly successful and was sustained and implemented without anywhere near the negative problems and failures of the French Revolution that occurred shortly thereafter.  


B.
The U.S. Constitution



1.
Articles of Confederation


In 1777, in the Second Continental Congress, an attempt was made to address the issue of colonial union, and a committee drafted the Articles of Confederation.  It was not until 1781, however, that these Articles were ratified.  In this regard, it is necessary to recognize and understand the great diversity and independence that not only actually existed among each of the colonies, but that the very principles of diversity and independence also comprised principal elements of social and political philosophy that were jealously safeguarded and strongly promoted.  Moreover, an essential and overriding theme of the Revolution was the general distrust of a strong central government which, of course, the Colonists’ enemy, England, epitomized.  Each colony was protective of its newly obtained independence, was very aware of its own unique self interests and had its own particular agenda and ideas relative to the structure of the new government.  Accordingly, the Articles of Confederation really only provided for an association of diplomatic representatives of the various colonies.  There were no provisions for a separate national executive or judiciary and no powers granted to any central governing legislative body.  

2.
The Constitutional Convention


In an attempt to address the establishment of a stronger and more unified national government and in recognition of the weaknesses of the Articles of Confederation, a Constitutional Convention was held in Philadelphia in May of 1787.  Many of the most capable and brilliant leaders of the Revolution and the colonies participated in the drafting and negotiations that took place at the Constitutional Convention and in the various state conventions that were called to review and pass upon the Constitution.  Many of the states had already gone through the process of drafting their own state Constitutions and so the delegates had the benefit of past experience in successfully drafting and implementing a state Constitution amid bitter political rivalries and sectionalism.  The chief problem facing the delegates was to draft a document that would create a strong central government without destroying the individual colonial states as integral and, to some extent, independent components of the overall structure.  The final document was to a great degree patterned after the radical Virginia Plan, authored by James Madison, which created a completely new governmental structure, the key components of which were a separation of powers into executive, judicial and legislative branches.  Madison was the principal architect of the plan but had valuable input from Alexander Hamilton, John Jay and many others.  Benjamin Franklin played a big part in helping the delegates to compromise and mediate their differences.  Above all stood the dominating presence of Washington and his excellence of character which was omnipresent in the delegates’ minds when they thought of who would be exercising the extraordinary powers of the executive (since it was a foregone conclusion that Washington would be elected as the first President).  

3.
Constitutional Principles:

a.
Separation of Powers between the Judicial, Executive and Legislative Branches

b.
Checks and Balances


Congress can legislate, but the President can veto.  President makes treaties, but Senate must give its advice and consent.  Courts exercise the Power of Judicial Review (see discussion below), but it is Congress which establishes the Court’s jurisdiction and the Executive Branch which carries out many of the Court’s orders and rulings.

c.
Division of Powers


The Constitution specifically enumerates the powers of the federal government and any remaining powers are reserved to the states.  This is the inherent philosophy of federalism, which attempts to establish national unity while preserving to some extent local autonomy and self government (see the discussion of federalism in Section C immediately below).   The framers of the Constitution adhered to the concept of limited government.  They believed that government has to be empowered sufficiently to operate effectively and yet the powers have to be sufficiently spelled out in order to preserve individual liberty and state autonomy.  

d.
Individual Rights


Liberty and freedom in the American Constitutional scheme are not entirely dependent on the allocation of government powers and checks and balances.  The Constitution specifically delineates certain individual rights and liberties.  Some of these guarantees were set forth in the original document of the Constitution.  Many, however, were added as the Bill of Rights, or the First Ten Amendments to the Constitution.  Others were added by additional amendments, the most noteworthy of which came about as a result of the American Civil War and the abolition of slavery.  Some of the specific individual rights are as follows:


(1)
Due Process of Law


(2)
Equal Protection of the Law


(3)
Freedom of Expression


(4)
Freedom of Religion





(5)
Freedom of Assembly





(6)
Right of Privacy


C.
The Republic: The Federal System

1.
Introduction

As was previously stated, the structure of government mandated by the U.S. Constitution is a republic comprised of two distinct and yet over lapping components.  The federal government is given strong enough powers to be reasonably efficient, central and responsive.  On the other hand, each of the local state governments has reserved to it enough powers and authority to be somewhat autonomous  and distinct.  Any powers that are not specifically delegated to the federal government are reserved to the states.  

2.
Legislative Branch


The concept of federalism is manifested in the bi-cameral structure of the legislative branch of the federal government.  The House of Representatives is elected according to the population of each state.  Consequently, for example, California, as the most populous state, has many more representatives (Congressional members) than a less populous state such as South Dakota.  On the other hand, the other section of Congress, the Senate, is comprised of two senators per state regardless of population.  Accordingly, both California and South Dakota have the same number of senators (two), although there is a grossly disproportionate population between the two states. 

3.
The Electoral College


The concept of federalism is also evident in the manner of the selection and voting of the President of United States.  Each state is allocated a certain number of electoral votes based on the population of that particular state.  However, it might be possible for the President to be elected without gaining a majority of the popular vote of all of the country by winning enough of the electoral votes of the various states as happened in the year 2000 Election between George Bush and Al Gore.  President Bush won more electoral votes than did Gore although Gore actually had more of the popular vote.  The reason for this was that Gore won by a large margin in some states, but Bush won more total states even though his percentage overall may have been less.  

4.
Federal and State Courts


Another part of the federal system is the establishment of both federal courts and state courts.  The majority of all litigation in United States comes before the state courts because the states have the “police power” which is not specifically delegated to the federal government.  The federal government only has such powers as are specifically conferred upon it by the Constitution, and therefore that federal law is supreme only in limited areas.  The court system will be addressed in greater detail in Article III, Subsection C 5, below.  


D.
Democracy, Free Enterprise and Capitalism



1.
Introduction

The American experiment in democratic government, the establishment of which was precipitated by the Revolutionary War and the foundation of which is the U.S. Constitution, has been remarkably successful, but flawed and far from perfect.  Mistakes have been made and injustices to some degree tolerated.  As with any other country, the system has not always adequately responded to social needs.  James Madison, the principal architect of the Constitution, stated: “In framing a government which is to be administered by men over men, the great difficulty is this: you must first enable the government to control the governed; and in the next place oblige it to control itself.”  Fortunately, for the most part, the U.S. Constitution and the American experiment in public and democratic government has been remarkably successful and still manages to be effective and responsive.  

2.
The American Dream

The immigrants who came to the United States both as colonists before the Revolutionary War, and continuing thereafter, even to the present day, have come because of a great desire to improve their lives, both financially and socially.  As a result of this desire to improve, they brought and still do bring with them a strong work ethic and the yearning for property and property ownership resulting, for the most part, in a home and a family life.  Because of the availability of raw land, especially in the 18th and 19th Centuries in the United States, the dream of property ownership culminating in the establishment of a family home was realistic and for the most part actually achieved.  The combination of the democratic style of government along with free enterprise and capitalism produced within the United States a very strong and vibrant middle class that still exists and prospers like nowhere else in the world.  There are still great disparities between the rich and the poor, but the middle class has always been, and still is, alive and flourishing.  Moreover, the opportunity is available perhaps like nowhere else for most people, no matter what their origins, to ascend in class and improve their life situation.  

Some social critics may dispute this, arguing that discrimination of race or otherwise and poverty conditions limit progression, but there are so many examples to the contrary that such an argument is certainly weakened if not completely diluted by them.  Because of the strong Puritan ethic, certain values of personal integrity and honesty have also been perpetuated (obviously with exceptions) so that both the federal and state governments in the United States have been to a great extent free from the corruption and graft that has been present, or that has even consumed other forms of governments in other countries.  The American sense of fair play and justice has for the most part endured and been given its fair due.

3.
Slavery and the Civil Rights Movement


During early colonial times the system of slavery became firmly embedded among the colonies, especially in the South.  It was gradually done away with in the Northern states, but continued to flourish in the South not only as a way of life, but as an economic and agricultural reality.  The system was abhorrent to the principles upon which the Country was founded and upon which the Constitution was based and ultimately had to be eradicated by means of the Civil War.  This was a dark period of American history which pitted Americans against Americans, but because of the vision and leadership of Abraham Lincoln and the sacrifice of many lives, the Union was preserved and slavery abolished.  The aftermath of slavery, however, resulted in gross inequalities for the black race that were condoned and even actively perpetuated until the Civil Rights Movement began to come to the forefront after World War II and especially in the late 1950s, the ‘60s and ‘70s.  Much of the inequality and abuses have now been eradicated, although many black Americans and some social critics still feel that not enough has been done.  Race relations in the United States remain a problem, but seem to have improved to the extent that there is a general acceptance of the situation with great hope for further improvement in the future.  

E.
The Public School System and Higher Education

1.
Introduction

The public school system in the United States has significantly contributed to the strength of the Country by providing a good enough education that the lower and middle classes could successfully compete.  It has been an essential ingredient in the fulfillment of the American dream of social and economic advance.  For the most part, the U.S. public schools have given average American children a good enough education that they were able to achieve and successfully compete against those with greater wealth or resources.  The U.S. public education system is founded on the principles of equality and democracy that are contained in the Constitution and that have, with substantial success, been perpetuated both politically and socially.  More recently, U.S. public schools have been under attack as being inadequate and inferior to those of other countries and the question of education in the United States is now a major political and social issue.  

2.
Public Education Structure

a.
Elementary or Primary School: grades kindergarten through sixth grade (ages 5 through 12).

b.
Intermediate or Junior High School: grades 7 and 8 (ages 13 and 14).

c.
High School: grades 9 through 12 (ages 15 through 18).

3.
Higher Education

a.
Community Colleges.  Local colleges for those who are not fully prepared or who otherwise are not able to attend a university because of grades, work or financial restrictions.

b.
State Colleges.  Local colleges that give four year bachelor degree but do not have university status.

c.
State and Private Universities.  Generally, more prestigious universities that also have extensive research and graduate programs and are normally very expensive and difficult to matriculate.

d.
Post Graduate and Professional Education.  Masters and Doctorate programs and specialized subjects and professions, i.e., law school, medical school, business schools and other types of specialized graduate programs.  

III.
The American Legal Process


A.
What is Law?

A prominent legal authority in the past has stated that law is social control (Blacks Law Dictionary).  However, the social control in question is governmental social control.  The word “law” refers only to rules and regulations, but the legal system is comprised of those structures, institutions and processes which establish, supervise and give life to the legal system.  It has been said that the legal system is comprised of three components:

1.
The substance is the rules and regulations and the enforcement thereof.

2.
The legal structure is the framework in which the law is administered.

3.
The final element is the legal culture which includes the attitudes and values of the people vis-á-vis, or relative to, the legal system.

4.
Analogy

One way to perceive the three elements mentioned is as follows: “legal structure” is a machine; “Substance” is how the machine operates and what it produces; the “legal culture” involves the decisions by the owner/operator of the machine as to how, when, and for what purpose it will be operated or utilized.”

B.
The Civil Law Tradition


1.
Introduction

Civil Law is the older of the two European systems.  Civil Law is based on a codification of laws passed by the relevant jurisdictions and governmental bodies.  Legislative law is by its very nature predictable, and can be relied upon in predicting legal consequences.  However, because it can be changed only by legislative act, it is more inflexible.  


Civil Law had its origins with the compilation of Roman Law which was rediscovered by Italian universities and over time developed into the “jus commune (shared law)” of Europe.  Law in individual European countries was typically a mixture of Roman law, local customs, church law and the laws of the merchant.  When the locus of legal scholarship switched to France and Holland from Italy in the 16th and 17th Centuries, the old Roman Digest was updated using a systematic theory of law based in what was perceived to be the universal law of nature.  The French Civil Code of 1804 and the German Civil Code of 1896 became models for many other modern Civil Codes.  The Swiss and Austrian Civil Codes were also influential. 

2.
More Inflexible

A Civilian lawyer relies primarily on legislation, and because civil law is written and can be changed only by legislative fiat, Civil Law tends to be somewhat inflexible.  

3.
Expansive Interpretations

The Civilian lawyer interprets Civil Law expansively so as to attempt to have the flexibility needed to apply the relevant legislation to the situation at hand.

4.
Court Decisions

The Civilian lawyer relies primarily on legislation and court decisions are considered as mere applications of the law to a particular fact or circumstance or, at most, to add in a link to the situation at hand.  

C.
The Anglo-American Development of Common Law


1.
Introduction

The Common Law approach differs greatly from the Civil Law methodology.  A Common Law lawyer is intensely pragmatic and perceives the law as characteristically unmodified and non-legislative but instead formulated through court decisions.  Even though legislation prevails in the event of a direct conflict with case law, legislation has traditionally been looked upon with suspicion as a suspension of Common Law.  A Common Law lawyer interprets legislation narrowly as compared to a Civilian lawyer’s more expansive interpretation.  Because each case is determined to be individual and autonomous, Common Law tends to be more flexible than the application of Civil Law.  

2.
A Brief History of American Law


a.
Introduction

Most of the original colonial states adopted by either Constitution or Statutes some part of the law of England along with their own colonial enactments.  As additional states were carved out of the wilderness to the West, similar procedures were followed with regard to reception of the law.  Most of the original 13 Colonies formally adopted by Constitution or Statute some part of the law of England along with their own colonial enactments.  Then, in the first part of the 19th Century, American judges worked to shape English legal materials to fit the conditions of their particular jurisdictions.  There was constant legislative intervention and sometimes the law grew out of local usages or needs.  In addition, the custom of Western farmers and miners formed the basis for water and mining law in some of the Western states.  The local customs of farming and cattle raising also played a part in the development of the law.  

In the rapidly expanding Industrial Revolution, the creation of a certain and stable system of law took on increased importance.  As the amount of case law proliferated, the uncertainty that had prevailed in earlier years became unpopular and efforts turned towards the goal of predictability.  The 20th Century ushered in a new era of change and creativity in law marked by an increase pace of legislation (particularly in the social areas) and by greater reliance upon administrative agencies instead of courts.  The basic components of American Law are: (i) the concept of supremacy of law (see the discussion on Judicial Review below); (ii) the tradition of precedent (see the discussion on Stare Decisis below) and, (iii) the notion of a trial as an adversarial proceeding, a contest if you will, in which the opposing interest in the conflict come to the forefront, with a judge who acts more like a referee stet than an inquisitor.  

3.
Judicial Review


a.
Introduction

Judicial review refers to the power of the courts to pass upon the constitutionality of legislation and to invalidated any statute it determines to be invalid on Constitutional grounds.

b.
Marbury v. Madison


The principal was contemplated by the Constitution but given vitality and force by the landmark U.S. Supreme Court opinion in the case of Marbury v. Madison, early in the Supreme Court’s History.

c.
Practical Effect


Federal and state courts make the final determination of whether or not a challenged legislation is permissible under the applicable federal or state Constitution .  What this means is that the federal and state governments within their own respective spheres of jurisdiction, can develop and pass legislation as deemed appropriate but always subject to the restraints of the Constitution as determined by the courts.

4.
Case Law


Because of the doctrines of judicial review and precedent (Stare Decisis), it is necessary to understand the form of reported cases in the U.S.  Case law is generally found in the decisions of appellate courts.  The typical case is entitled by the names of the parties and is comprised of a written opinion, often several pages in length.  The case usually summarizes the facts and procedural history of the matter at hand and then delineates the reasons for the decision, citing statutes, other relevant cases and other authorities, relying on the doctrine of Stare Decisis or precedent.  The case is reported in writing (a written opinion usually by an assigned judge of the appellate court reviewing the case) and published in the official reports of the particular court issuing the opinion.  Decisions of the trial court (the lower court) are not usually reported and published.  The reported cases can be researched through a digest system that summarizes the several legal points of a case in short paragraphs and classifies them by subject matter according to an elaborate classification system.  Computer technology is now available to speed up and make more efficient the research process.

5.
Judicial Function


In a common law system, a judicial decision has two functions:


a.
Decision

The first is to define and rule on the dispute before the court.  In this regard, the parties cannot relitigate the issues between them that have been decided by the court.  This is the doctrine of res judicata.

b.
Stare Decisis or Precedent


The second function of the judicial decision is that it establishes a legal precedent for a like legal issue that may arise in subsequent cases.  The justifications for this doctrine are often said to be equality, economy of predictability, and respect.

c.
Erosion of Stare Decisis Doctrine


Because of the great volume of laws with conflicting precedents from various jurisdictions, the rapidity of social and economic change in the United States, and expansive and liberal actions by certain judges, the doctrine of precedent, although still firmly entrenched in America, has been somewhat chipped away and eroded.

6.
The Jury System


a.
Introduction


Henry II introduced the idea of an “accusing jury”, probably from his contact with Islamic law during the Crusades.  Over time, in England and then in the U.S., the function of the jury has changed, but it is still comprised of lay persons or common citizens who are not expected to be experts on the law.  Today, in the U.S., juries are available in all felony criminal cases and in many civil cases.

b.
Selection Process

Employing more or less random methods, the court system of a particular jurisdiction within the U.S. periodically summons citizens to jury duty.  Before the trial begins, the jury is empanelled after a review  process by the attorneys and judge which results in some jurors being dismissed.




c.
Function


Juries are used to decide issues of fact in both criminal and civil cases.  The judge instructs them on the applicable law which the jurors are expected to follow to the best of their ability in deciding whether or not a defendant is guilty in a criminal case or liable in a civil case.



7.
The Court System




a.
Federal Form of Government

It has been previously explained that the U.S. form of government is structured on the federal system, which means that both the federal government and the various state governments function along side of each other in their respective spheres of jurisdiction.  Therefore, there are both state and federal courts and the judiciary who preside over these courts are the fountainhead of law as in most other common law countries.




b.
The State Courts





1.
Structure

Each state has its own system and the lack of uniformity prevents a specific description that fits all states.  Generally, however, in each state there are trial courts of general jurisdiction that are divided into divisions by geographic region or by local government entity (City or County).  All states have an appellate system, the top of which is the highest appellate court (usually the State Supreme Court) of that state.

2.
Procedure

The great majority of all litigation in the U.S. comes before the state courts.  A single judge usually presides, whether or not there is a jury, and is usually empowered to hear all cases, civil and criminal, that are not specifically restricted to special courts or divisions which might include criminal, family law, juvenile and probate courts.



c.
Federal Courts




1.
Structure

The federal court system is divided into District Courts, the District Courts of Appeal and the U.S. Supreme Court.  There are also special courts of limited jurisdiction such as the Tax Court, the Court of Claims and the Court of International Trade.  Various administrative agencies of the executive branch of the federal government also have tribunals that adjudicate claims and disputes but that are not properly considered courts.

2.
Procedures

The trial courts of general jurisdiction for both civil and criminal cases are District Courts.  The District Courts are located throughout all 50 states based on geographical region and population.  One judge usually presides over each case.  Appeals from a District Court are processed through the Court of Appeal in the Circuit in which the District is located.  Circuit Courts of Appeal also review decisions of certain administrative agencies.  The U.S. Supreme Court stands at the top of the appellate process of the federal court system.



d.
The U.S. Supreme Court




1.
Structure

The Supreme Court consists of nine members, one Chief Justice and eight associate Justices.  It is the highest appellate authority for the federal court system as well as for the state courts for cases in which there is a “substantial” federal issue involving a Constitutional challenge or the application of a federal statute.  

2.
Appointment

The Justices are appointed for life by the President subject to the consent of the Senate.  Because the Supreme Court has such a strong social and political impact due to its review power over Constitutional and federal law issues, the appointment process for Supreme Court Justices is highly visible and politically charged.  This power of appointment by the President is a major issue in the Presidential election process.

3.
Stature

The Supreme Court has great importance and high visibility and the U.S.  Supreme Court Justices are perceived to be highly influential and significant players in the American political, social and economic process.

IV.
The Study of Law in the U.S.


A.
The Law School

The American law school is a professional graduate school designed to prepare its students to become lawyers.  While there is no required course of study prior to attending law school, most schools require a Bachelors Degree from a university or college and the selection process is rigorous.  An applicant’s admission is based on college grades, the score on a national law school aptitude test and, to some smaller degree, extracurricular activities.  Most law students enter law school with the intention of eventually practicing law, and, although many never do, they still reap the benefits provided by law school experience, i.e., the obtaining of valuable knowledge and the ability to deduce and reason.

B.
The Case Method

The case method is comprised of a text book containing a collection of cases (appellate court written opinions) classified by legal subject matter of the various principles of law.  The student studies and “briefs” the assigned cases before class and then the professor leads a discussion and poses questions about the cases and the legal issues they address.  The briefing of a case involves making a short outline of the assigned case as follows:


1.
Facts;


2.
Procedural history or posture of the case;


3.
Issue;


4.
Holding;


5.
Rational (or reasoning or ratio decidendi ); and,


6.
Rule

C.
The Socratic Method

As part of the case method of study, most law school classes are not based on the traditional lecture method, but on the instructional method utilizing Socratic dialogue to discuss case law.  The professor asks questions of the students who are expected to reply and engage in a dialogue with the professor and other students.  The Socratic method forces the students to pay attention, to not “tune out” the professor and to analyze, reason and substantiate their responses to the issues of law involved.  The case and Socratic method are slow and time consuming and, therefore, many classes use a combination of the lecture and case method.

D.
IRAC Reasoning

IRAC is an acronym standing for Issue-Rule-Application and Conclusion.  The case and Socratic methods are designed to produce deductive reasoning and analysis.  In a legal argument, the major premise is a legal rule, the minor premise applies the specific facts of the case at hand to the legal rule and the conclusion is the legal result.  The process of proving both the premises and the resultant conclusion is referred to as IRAC reasoning.

V.
The Practice of Law in the U.S.


A.
The Bar

The individual states regulate the legal profession.  Each state has its own Bar Association which is generally governed by elected officers from among the general body of lawyers.  However, state laws and regulations governing the practice of law by lawyers must be adhered to and are enforced through the Bar Association.  To practice law an applicant must generally be a college and law school graduate who successfully passes the Bar Exam.  The exam is regarded as very difficult and is comprised of a series of essay and multiple choice questions.  A substantial portion of applicants succeed on their first attempt on the exam but usually have to take a concentrated course in preparation for the exam after graduating from law school.  The Bar also administers and normally requires continuing education for all lawyers.


B.
Judges

In the U.S., judges go through the same education process as any other lawyer.  Judges are selected from practicing attorneys and there is no career fiduciary in America.  Many states employ a fiduciary selection process that includes appointment by the Governor and then an unopposed popular election.  Other states have elections for judges.  The American Bar Association and the relevant state bar associations have committees that approve or disapprove prospective judicial nominees based on background checks, references of other lawyers and their record (or lack thereof) of Bar discipline.


C.
Academics



1.
Law Professors

American law professors are not specifically trained for this career.  They serve no formal apprenticeship and are selected from the practicing bar, although, some go into teaching immediately after graduation from law school.  Most law professors are very bright and intelligent lawyers who have the ability to command the respect and attention of their students.  Like other university professors, they are encouraged (and even mandated) to do research and to publish written articles and treatises.  

2.
Continuing Education.

Most state bar associations require continuing education for practicing lawyers in order to keep their attorney license.  These courses are generally taught by experienced and successful attorneys and law professors who have expertise in the subject matter.

3.
Mentoring

The U.S., unfortunately, does not require any apprenticeship for lawyers as contrasted to the medical profession or the English legal system.  However, some mentoring and tutoring are accomplished by means of senior lawyers within the organization in which the junior attorney is employed.  


D.
The Practice of Civil Law



1.
Introduction

The practice of civil law in the U. S. is very diverse and multifaceted.  Most lawyers are in private practice and are part of law firms of varying sizes.  The private practice of law in the U.S. has become increasingly specialized.  To some extent, the type of law practiced is determined by law firm size and geographical location.  Also, many lawyers find a niche within a certain industry or business type.

2.
Litigation

Some general practitioners and litigation specialists engage in various types of litigation.  Examples are as follows:

a.
Plaintiffs’ attorneys including personal injury (principally auto accident), product liability, employee grievances, and consumer claims.

b.
Many attorneys are employed by insurance companies either in-house or as independent contractors to defend against insurance claims.

c.
Some attorneys represent business persons or entities involved in business or commercial disputes.

d.
Many trial lawyers become specialists in certain types of litigation based on the area of law involved, a particular industry or business group or another industrial classification.

3.
Transactional Attorneys

Many attorneys in private practice are involved with transactional matters, usually of a business or investment nature.  Examples of specialties are as follows:


1.
Business entity selection and formation;


2.
Business acquisition and mergers;


3.
Corporate matters;


4.
Real estate;


5.
Taxation;


6.
Family law (divorce);


7.
Intellectual property;


8.
Securities

9.
Bankruptcy;


10.
Labor Union; 


11.
Industry specialists.

a.
Estate Planning, Asset Protection and Probate


Some lawyers specialize in planning estates by drafting wills, trusts and related legal documents.  A growing area of the law in the U.S. is asset protection planning which is really part of estate planning and attempts to safeguard assets and minimize risks. Probate is a court process that supervises and regulates the orderly distribution of assets upon death.

b.
In House Counsel


Some attorneys are employed by businesses “in house” and work exclusively for the business itself as an employee. They do the legal work of the business and coordinate any legal matters that have been referred out to lawyers in private practice.


E.
Criminal Defense

Some American lawyers specialize in defending individuals charged with crimes.  Common crimes include drunk driving, illegal drug offenses, and theft.  Plea bargaining routinely occurs where the defense lawyer negotiates with the prosecutor for a lesser charge or reduced penalty in exchange for guilty pleas.  The standard of proof in a criminal case is “beyond a reasonable doubt” with a strong presumption of innocence.  In a civil case the standard is not as difficult to prove – “the preponderance of the evidence”.  Criminal defense practice includes the defense of more serious crimes such as armed robbery, assault, rape and murder, as well as “white color crimes” which are violations of business and professional regulations and codes.

F.
Attorneys in Government

1.
Government Agency Lawyers.  

Many state and federal agencies and departments employ attorneys to assist in the legal work associated with the agency involved.  Some attorneys originally go to work for these agencies and then, after developing expertise and a networking system, switch to private practice which may be more financially rewarding.

2.
Criminal Law: Prosecutors and Public Defenders.

The criminal law system is to a great extent administered and enforced judicially by the various local, state and federal district attorneys.  Thousands of lawyers are employed nationally in this prosecutorial effort.  Other lawyers work in the local municipal and state justice system as public defenders for criminal defendants who do not have the financial wherewithal to hire private defense attorneys.
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